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-
“Affirmative” Use of Codes and Standards


What usually is done may be evidence of what ought to be done, but what ought to be done is fixed by a standard of reasonable prudence, whether it usually is complied with or not.

Tex & Pac. Ry. Co. v. Behymer, 189 U.S. 468, 470, 23 S.Ct. 622, 623, 47 L.Ed. 905 (1903) (Holmes, J.) 


While industry customs or standards do not establish a legal standard of care, evidence of industry standards is generally admissible as proof of whether or not a duty of care was breached.  Eagleburger v. Emerson Elec. Co., 794 S.W.2d 210, 231 (Mo. App. 1990) (products liability).  The fact that a code contains certain requirements can be evidence of the standard of care.  Stacy v. Truman Med. Ctr., 836 S.W.2d 911, 926 (Mo. 1992) (premises liability).


Importantly, a plaintiff is not required to prove a violation of industry standards to make a submissible case.  Pierce v. Platte-Clay Elec. Co-op, Inc., 769 S.W.2d 769, 772 (Mo. 1989).

-
“Defensive” Use of Codes and Standards


Evidence of industry custom or standard is admissible proof in a negligence case.  That the evidence is admissible does not end the inquiry, nor does evidence of conformance to such standards require a conclusion that a defendant did not breach its duty to the plaintiff.  Pierce v. Platte-Clay Elec. Co-op, Inc., 769 S.W.2d 769, 772 (Mo. 1989).  Compliance with a minimum standard of conduct within an industry is not conclusive of a defendant’s adherence to its duty of care.  Id.  Industry standards do not establish a legal standard of care.  Were a court to permit industry standards to establish the legal standard of care, it would also permit industry to dictate the terms under which its members could be held liable for negligence.  Id.

-
Prior findings or the absence of prior findings regarding codes and standards


Prior OSHA citations at defendant’s other premises may be used to show a breach of the standard of care.  Wyser v. Ray Sumlin Const. Co., Inc., 680 So.2d 235 (Ala. 1996).


See also Blocher v. DeBartolo Properties Mgmt., Inc., 760 N.E.2d 229 (Ind. App. 2001) (defendant was cited for OSHA violations regarding the incident at issue, admissibility was not decided); Industrial Trial, Inc. v. Stewart, 388 So.2d 171 (Ala. 1980) (not error to admit evidence that defendant was fined by OSHA for incident at issue).

-
Expert testimony regarding codes and standards

Wasburn v.  Grundy Elec Co-op., 804 S.W.2d 424 (Mo. App. 1991) (expert testimony about violations of code, as well as other evidence, was sufficient to support jury finding)
-
Negligence per se and jury instructions for codes and standards

Dick v. Children’s Mercy Hosp., 140 S.W.3d 131 (Mo. App. 2004).  Western District, appeal from Jackson County.  Business invitee stepped on an unmarked column in a parking garage and broke her foot, leading to a complex pain syndrome, a series of surgical procedures, and over $1 million in medical expenses.  The jury returned a defendant’s verdict and the trial court ordered a new trial.  On appeal, the plaintiff contended that the trial court’s ruling was correct because the verdict was against the weight of the evidence.  In support, plaintiff suggested that the defendant was negligent per se because it violated municipal building codes.  In reversing the new trial and remanding to enter a judgment in accordance with the jury verdict, the court noted that plaintiff did not sue on a theory of negligence per se.  Moreover, a negligence per se has three elements:  (1) violation of a code; (2) the injured person was a member of the class the ordinance was designed to protect; and (3) the injury complained of was the kind the ordinance was designed to prevent.

In addition, the ordinance must be consistent with common law.  Burns v. Frontier II Properties, Ltd. Partnership, 106 S.W.3d 1 (Mo. App. 2003)

Burns v. Frontier II Properties, 106 S.W.3d 1 (Mo. App. 2003), Eastern District, appeal from St. Louis County.  An invitee of commercial building fell down stairs and proceeded to a jury trial resulting in a defendant’s verdict.  On appeal, plaintiff challenged the verdict director based on MAI 22.03 which:  (1) described the code violation in the first element, (2) retained the second element regarding notice, and (3) omitted the third element.  In affirming, the court held that the trial court did not err in retaining the second element regarding notice.  

-
Particular codes and standards


-
Statutes

“Overhead Power Line Safety Act,” Mo. Rev. Stat. §§ 319.075-319.090; Crow v. Kansas City Power & Light Co., 174 S.W.3d 523 (Mo. App. 2005)

“Missouri Recreational Use Act,” Mo. Rev. Stat. § 537.346; Foster v. St. Louis County, 239 S.W.3d 599 (Mo. 2007) 


-
OSHA  (Occupational Safety and Health Administration) regulations

Ratcliff v. Sprint Missouri, Inc., No. 64840, 2008 WL 842430 (Mo. App. Apr. 1, 2008).  Western District, appeal from Jackson County.  OSHA regulations offered as evidence of the standard of care owed by a party are competent evidence relevant to the question of negligence.  Such regulations promulgated pursuant to federal statute may be judicially noticed and considered as evidence.  Rules and regulations of this type may be entered into evidence and a violation of the substance of the pertinent rule may be hypothesized as evidence supporting a jury finding of negligence.


-
Municipal ordinances
McKinney v. H.M.K.G. & C., Inc., 123 S.W.3d 274 (Mo. App. 2003) (Kansas City building code).  NOTE:  this case also addresses the landlord-tenant doctrine relieving a landlord of liability where the landlord does not exercise sufficient control over the premises to fall within the exception to the general rule against liability.

NOTE:  Municipal ordinances may not be judicially noticed; they must be proven as any fact in a case.  Sirna v. APC Bldg. Corp., 730 S.W.2d 561, 566 (Mo. App. 1987).  Under Mo. Rev. Stat. § 490.240, a certified and sealed copy of an ordinance shall be received as evidence without further proof.  Stegan v. H.W. Freeman Const. Co., Inc., 637 S.W.2d 794, 799 (Mo. App. 1982).

-
BOCA (Building Officials and Code Administrators) code

Burns v. Frontier II Properties Ltd. Partnership, 106 S.W.3d 1 (Mo. App. 2003)


-
UBC (Uniform Building Code)

Stacy v. Truman Med. Ctr., 839 S.W.2d 911, 926 (Mo. 1992)


-
NESC (National Electric Safety Code)

Pierce v. Platte-Clay Elec. Co-op., Inc., 769 S.W.2d 769 (Mo. 1989)


-
ANSI  (American National Standards Insitute)

Ratcliff v. Sprint Missouri, Inc., No. 64840, 2008 WL 842430 (Mo. App. Apr. 1, 2008)


-
NFPA (National Fire Protection Association)

-
Other jurisdictions

Glynos v. Jagoda, 249 Kan. 473, 819 P.2d 1202 (Kan. 1991)

Martin v. MAPCO Ammonia Pipeline, 866 F. Supp. 1304 (D. Kan. 1994) (Kansas and federal law)

Smith v. Atlantic Richfield Co., 814 F.2d 1481 (10th Cir. 1987)
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